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This guide is those who are looking to purchase a small to medium size business in Australia. It contains
information that may assist you in both understanding the process and avoiding some of the pitfalls.
Hopefully, you will find it helpful.
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Established, New or Franchise

What type of businesses are there?
Starting a brand new business

Purchasing a Franchise

Setting up a brand new business can be done

A franchise is a particular type of purchase. You are

inexpensively but, of course, it will be without any

purchasing a system that will likely have an established

systems goodwill and clients. The fact that you are

track record and sophisticated operating procedures.

reading this guide means that you’re looking to

If you want something that is “plug and play” it can

enter the business world where someone has before

be a great choice. It tends to suit people who like

you proven that a concept actually works and you’re

structure and seek to leverage off an established brand.

prepared to pay something for someone else’s work,

You will be subject to the parameters of the franchise

hopefully so that you can start producing valuable

relationship which are on one hand constraining in

income from day one.

terms of what can be done with the business but, on the

Purchasing an Existing Business

other hand, are a useful safety net because a franchisor
will have an obligation to protect the brand for the

An established business,, will presumably have goodwill

benefit of all. Like established businesses, franchises can

in the marketplace and perhaps a recognisable

often grow in value.

name. It is likely that the business will have at least
some systems, if not sophisticated systems. You will

If you are deciding to buy an established business then

presumably have access to a customer base. When

this could be for you. Much of what we say in this guide

you buy an established business that is not a franchise,

also applies to franchising but franchising has special

you will have the freedom to change the business and

nuances and you may want to see our franchising page.

expand the business as you like.

Where do you find a business?

Being your own business, you can scale it up into your

Businesses for sale are found in a number of ways. Most

own entrepreneurial venture. With an existing business

will use a business broker to start because a broker

you can be buying more than you bargained for if you

will often have multiple listings in a particular industry

don’t do your due diligence correctly. Every existing

to choose from. Many businesses are listed for sale on

business has upsides and downsides and the due

CommercialRealEstate.com.au or businessesforsale.com,

diligence period is a time of investigation to uncover

as two examples. Still others are listed for sale through

what they are before you commit. It is most important to

business magazines. Other ways of finding a business

ensure that you are getting the right legal advice when

is via your own network of people that you know all of

buying existing an business.

those who seek out strategic acquisitions.

How do you establish fair Value?

Some businesses have a significant asset base and it is

Both of these elements are relevant to some

advisable to carefully assess the value of those assets,

businesses.

to ensure that you don’t unnecessarily overpay for
them.

Market forces ultimately determine price. However,
whether a purchaser pays too much or otherwise gets

Other businesses, such as service businesses, are

a “cracking deal” will typically depend on many factors,

income driven, you will be more concerned as to how

including the degree of motivation that the vendor

the customer base was acquired and how the income

has to sell and the research and assessment you carry

was derived.

out to otherwise persuade the vendor as to why your
price is the right price, having regard to the all the
conditions of the deal.

Deed of Confidentiality

The seller, or the seller’s business broker, will generally

Just make sure that you have the document reviewed

ask you to sign a deed of confidentiality prior to carrying

by a lawyer before you sign the deed as these

out your due diligence on the business in which you

documents are usually extensive in their scope and you

have shown interest. This will be especially important to

will want to make sure that you’re not being painted

a seller if you’re a competing business. If your intentions

into a corner by a document that appears innocuous.

are true and sincere, signing a deed of confidentiality
should be not be an issue for you.

Due Diligence – Is It Really Necessary?

Establishing your advisors
Consult your accountant

Consult your lawyer

Seeking accounting advice before you purchase is

It is generally critical that you obtain legal advice

very important. While a lawyer will talk about asset

prior to signing anything. Often there will be pressure

protection when it comes to advising you about options

from the seller to enter into a contract or a heads of

for a preferred entity for operating the business (eg.

agreement or perhaps even an expression of interest.

company / company trust), an accountant will talk

An expression of interest or heads of agreement can

to you about tax effectiveness having regard to your

be binding. Therefore, it is better to consider all these

particular circumstances. An accountant will also be

things up front and make sure that the document you

able to advise about matters relevant to the contract of

are signing only commits you to the extent that you

sale, some of which are mentioned below under “Tax

want to be committed at that stage.

Consequences” on page 13.
A lawyer will be able to help you negotiate the terms
Also, it is advisable to have an accountant to examine

of these documents. In our experience, given the

the financials of the business. In Victoria, if the sale

complexity and the nature of any business purchase,

price is $450,000 or less, specific disclosure as to the

there is enormous value to a buyer in doing this

financials of the business for sale must be provided in

upfront.

the form a Section 52 Statement, which includes the
financials for the previous two years. Many other states,

Once the contract or heads of agreement is signed,

however, such as NSW and Queensland do not have any

your lawyer will liaise with the seller’s lawyer in relation

such requirement.

to several matters in order to bring about settlement.
Given that every business is different, the list of items

One way or the other, whether before or after you

that a lawyer needs to check off is being done is

enter into a heads of agreement or contract of sale of

different in every case. Careful consideration needs to

business, it is wise - if not critical - to carefully consider

be given to ensure that everything that you are buying

the financial hygiene of the business as part of a

is in fact transferred to you and that the settlement is

rigorous due diligence process.

effected in a professional and compliant manner.

Getting the Deal Right

Legal Issues to Consider before the Sale Contract is drafted

Business structure – which type?
There are essentially four types of business structure:
Sole Trader

Company

A sole trader is an individual trading in his or her own

A company is the usual way to operate a business.

name. Sometimes the individual is portrayed as, for

A “pty ltd” company is a private company. It consists

example, “John Smith-Electrician”. More often than

of at least one director, may have multiple directors

not, the individual will use a trading name. To use the

and a secretary. This vehicle is normally adopted

John Smith example, John Smith trading as ”Smithy’s

because it limits the liability of the directors and allows

Electrical Services”. It is a legal requirement to register

shareholders to be substituted very easily. A company is

that trading name with ASIC. This model suits a single

also taxed at a fixed rate, rather than an individual (who

person business only as a general rule. The individual’s

is subject to various tax brackets based on income).

income is treated, for taxation purposes as personal
income, because the business expenses can be legally

Company/Trust

deducted. It can be a risky way to run a business if the

The company/trust structure is very widely used. This

owner has significant assets or property holdings.

is where the company acts merely as the trustee. The

Partnership

company is the window to the world for the trust.

A partnership can be either individuals working

The trust can have many beneficiaries. In the case of

together in a business or two or more companies (or

a discretionary trust, the trust will have the option of

company trusts) operating as a corporate partnership.

distributing income as it chooses in any one year. Hence

The big point about a partnership is that the partners

it is called “discretionary”.

share everything equally. That is, they share the profits
equally and they are also jointly and severally liable for

A unit trust is a slightly different arrangement and

any losses. Most partnerships are very small i.e. two

requires mandatory distributions according to the

people but some partnerships can be very large. It is a

unit holder. For example, if there are 5 unit holders

simple business model and is governed by partnership

in the trust, profits will be distributed according to

legislation.

the proportion of the units that are held by each unit
holder. In this respect, there is no discretion available.

What is a Heads of Agreement and is it necessary?

A heads of agreement is best described as an
agreement before the main agreement. A good
heads of agreement will deal with several issues,
including the price, the settlement terms and the
due diligence period.
When you deal with business brokers, sometimes
they will ask you to sign an expression of interest
form. This usually isn’t binding, but you need to
be careful to ensure that it isn’t. The next type
of document that you may be asked to sign at a
preliminary stage, is a “heads of agreement” (HOA).
It would be a mistake to say that the heads of
agreement is not legally binding. Sometimes they
are not binding but there have been many court
cases over whether a heads of agreement is binding
or not. The courts have generally taken the view that
a heads of agreement document is binding to the
extent that the parties agree that it is to be binding
in the document.
So each case will turn on its own circumstances. The
last thing you want to do in buying a business is to
be in dispute with the seller over the enforceability
of a document like this. You will want the HOA to

Concise Legal Advice.

be flexible should you decide not to proceed or if
you want to change the terms set out in the heads
of agreement. Hence it is better to get legal advice
prior to signing any such agreement.

Commercial Understanding.

Are you buying a whole business, the shares in the
business or just the assets?

Most businesses will be sold lock, stock and barrel. In

as to why a deal is structured in this way but, there are

other words, all of the assets of the business and the

also risks in doing so as all of the liabilities of company,

goodwill are sold to the buyer. For example, Company

whether disclosed or not, are inherited by the new

A, who is the seller (i.e., the Shareholders), will enter into

shareholders. Hence, there needs to be “careful with

a contract with Company B, who is the buyer. There will

the gate” approach as to the true state of company

be an agreed price, including an allocation between the

prior to purchasing the business. It is also absolutely

value of the goodwill and the value of assets. Company

necessary to ensure that appropriate warranties are

A will, at settlement, walk away from the business and

in place in case there is been some misrepresentation

the ownership will cease. Company B will be the new

by the shareholders of Company as to the state of the

owner (shareholder) of the business and the line will be

business.

drawn into the sand as to the operation of the business
i.e., Company B will be responsible for the payment of

Sometimes, it is just the assets that are purchased. This

all taxation, and will receive all profits from the day that

will usually be achieved by an asset sale agreement.

the business has been settled.

Careful consideration needs to be given to this
approach, as with any other. In this case, no goodwill is

In the case of a sale of shares, the shares in Company A

being purchased. It is often used when there isn’t really

are merely bought and new shareholders are therefore

a business to sell but rather just some residual assets.

substituted into Company A. There are specific reasons

Intellectual Property

Types of Intellectual Property
Intellectual property is as it sounds: property that is not physical. Instead, it is information
based. It includes:

Customer Lists

Patents

A customer list or client list is very often one of the

Patents are associated with inventions and are not

most valuable assets of any business. An acquisition

relevant to most small companies unless particular

is often made simply to get access to that customer

technology is passing the business. Registered patents

list. The parties will need to talk about exactly what

will definitely need to pass with the sale of the business.

customers are being transferred with the business as
sometimes some customers are retained. This needs to
be negotiated very carefully.

Designs
Like patents, registered designs are not commonplace.
They are associated with particular processes and like

Trade Marks
Trade Marks are governed by the Trade Marks Act (Cth).

patents the registration of that process is expensive
and will be reserved for particular unique ways of doing
things.

Trade marks often have real value. They identify not just
the name of the business but, often the logo associated
with it. Trade marks are often distinctive and are

Copyright

associated with brand presence in the marketplace. It is

Unlike designs and patents, copyright vests

critical that the trade marks - or other marks even if not

automatically in the author. i.e., it does not need to be

registered - are included as part of the sale and careful

registered anywhere. However, it is important in the

consideration must be given to this process.

context of the sale of the business that the copyright
in all the documentation and systems of the business,
which can include manuals and the like, is correctly and
completely transferred to the purchaser.

What is Goodwill in a Business?

Goodwill is usually associated with either a location, brand awareness or other methodology
that creates the ability to generate sales.
Location
Sometimes location is central to the value of the
business.. If a business which relies on local traffic, such
as a café, there can be a great deal of goodwill tied up
in the specific location. This is because people visit that
business, in this case a café, as they know where they
are and because the product is available only at that
particular location.
Other businesses, such as accounting firms, are not tied
to a single location necessarily and people will often

it attractive to many, for these reasons alone. Hence
the brand has a significant value. In this case, the
McDonald’s Corporation owns the intellectual property
and this intellectual property carries an enormous value.
The franchisees merely license the intellectual property
in order to operate the business.

Individuals
Goodwill can also be associated with people. This is
often the case in smaller businesses. The business
owner can carry a lot of the goodwill because he or

travel to meet with this type of professional.

she has a lot of the customer/client relationships. In

Brand Awareness

because of that person. This will ultimately limit the

People are generally loyal to a particular brand
because it provides them with a consistently helpful
or enjoyable good or service. An obvious example
would be a business such as McDonald’s. People
know what to reasonably expect and the speed and
relative availability (due to the opening hours) makes

other words, those customers are loyal to that business
upside value of the business. A business that can run
independently of the owner is always worth more.
Nevertheless, this can be mitigated to some extent by
means of the individual associated with the goodwill
staying on for a period of time. This is often referred to
as an “earn out”.

Business Premises

Some businesses are entirely mobile and will not have

Documentation used to transfer the lease must be

business premises. Usually, though, premises are part

signed by the outgoing tenant (business seller) and

of the package. Occasionally, the premises will be

the incoming tenant (business buyer) and the landlord.

purchased with the business but in the vast majority of

If the lease needs to be amended in order to make

cases the premises are leased. In order for the premises

the deal worthwhile for you as a purchaser, this can

to pass with the business, the vendor will need to ask

be catered for in the contract of sale of business or

the landlord to transfer the lease to the buyer.

the heads of agreement as a precondition to the sale
ultimately proceeding.

The Transfer of Lease process is sometimes quite simple
but, usually requires some considerable negotiation and

It is important to understand the Seller’s level of

often a variation of the lease. As a buyer, it is essential to

compliance with the lease. For instance, if the seller,

get legal advice in relation to the lease before you enter

as the existing tenant, has been a persistent defaulter

into any binding arrangement to purchase a business. It

under the lease, this could be detrimental to you as

is simply because the lease is one of the most expensive

the incoming tenant. This is why it is good to have

running costs of business and also is the location to

discussions with the landlord about the history of the

which the business is going to be tied to potentially for

seller, as well as to seek appropriate warranties in the

a very long time.

contract of sale of business of heads of agreement in
relation to the lease.

You will have a thorough examination of the rent and
the rent review clauses and any options for further
terms is just a few of many examples of the relevant
issues that ought to be considered.

Restraint of Trade (non-compete)

The restraint of trade clause is basically the same thing

however, they are usually quite enforceable against a

as a non-compete clause. It is a very, very important

previous business owner, simply because the goodwill

protection for you as a buyer. What this does is that

of the business is usually what you are buying. This is

it restrains - or prevents - the key people (usually the

why it is very important to get this clause tailored to

directors and shareholders, but it may include others)

your circumstances and to not simply rely on a standard

from competing against you for a set period of time and

clause in the contract. Many sellers won’t be concerned

relation to a specific radius from the business premises.

at all about being restrained in this way but, you need

The radius of the business premises will not be relevant

to protect yourself against those who are simply selling

if you have an online business, for instance. However,

their business to start up somewhere else within a

if you own a repair shop, it will be extremely relevant

reasonably short time. It is surprising as to how much

because you do not want your customers drifting across

that happens. So the period of the restraint becomes

to the old owner who has set up shop under another

very important also as a buyer, it is usually best to

brand.

obtain the strongest restraint available from the seller,
to ensure that you’re not going be in opposition to the

There is a lot of argument as to the enforceability
of restraint of trade clauses. As a general principle,

seller of your business anytime soon.

Tax Consequences

Considering the tax treatment of the transaction is not

There is often a serious discussion about the carve up

just for the vendor.

between plant, equipment and goodwill. One way to
settle this is to have a formal, sworn valuation of the

A buyer of a business will generally want the plant

equipment and/or the goodwill carried out to settle the

and equipment assessed at the highest value possible

issue.

because of depreciation benefits. This will often result in
the goodwill being lower. This may suit the seller of the

It is always critical that before buying a business you

business because the seller will be liable to pay Capital

obtain advice from an accountant in relation to the tax

Gains Tax, or CGT, on the goodwill of the business.

consequences of your purchase and, as such, how the
deal may be best structured.

Employees

Employees are a “big ticket item” when buying a business.
Perhaps the first thing to do as a buyer is work out what

extent that the incoming purchaser wants to re-employ

employees you want to take on. Sometimes a buyer

those individuals, new offers are provided to those

will want to restructure the business simply because

people and new employment relationships are entered

the business has perhaps not been run efficiently as it

into. It is recommended that employment contracts are

might. Shrewd buyers often look for quick ‘value-adds’

used in these circumstances, for clarity and to protect

In other cases, particularly if the business has been well-

your business in the future.

run, where there are key employees who contribute
positively to the business, a buyer will want to retain

However, simply because the employees have been

those employees. In other cases, the buyer will want to

terminated does not necessarily mean that as a

bring in its own staff completely. It all depends on the

purchaser you are free of all of the employee obligations

buyer’s circumstances and plans for the future of the

of the employees you inherit. Leave entitlements

business.

must be dealt with and tidied up in the contract
documentation. The other very important matter is

In a case where the shares of the company are

long service leave and anyone with any serious tenure

being purchased, the employees are all inherited

at the business must be considered. If they have an

automatically. In this respect, dealing with employees

entitlement under the outgoing business, it will pass

is a relatively simple process because the business

to you. It therefore needs to be considered how that

continues as it was. It merely has new owners.

liability will be apportioned as between buyer and seller
in the clauses and the contract documentation need to

It becomes more complex in cases where one company

be very carefully drafted, rather than simply relying on

is buying the business from another company. What

a standard provision in the contract without a rigorous

generally happens is that the existing employees are all

consideration of the outcome.

terminated by the seller prior to settlement and to the

Types of Special Conditions
What should be included?

It will be appropriate for just about any business sale

broad terms of the deal, you will make the purchase

contract to have special conditions. This is simply

contingent upon the outcome of these further

because every transaction is different. Some of the

investigations.

standard contracts used by lawyers are very good
these days and as a base suit many types of businesses.

Once the due diligence is undertaken, it may be that

Nevertheless, once a lawyer takes specific instructions

the buyer wants to come back and talk to the seller

about the business, there will be special conditions

about reducing the price, on account of things that are

relevant to the industry in which the business operates

discovered during that investigation. In our many years

and the business itself.

of experience in acting for buyers, we consider that it
is essential that a buyer doesn’t just look at the at the

A common special condition is a “due diligence”

price but rather examines the business to ensure that

clause. This allows the buyer to spend time examining

what is on offer is in fact representative fair value.

the business without being formally committed to
purchasing it. A due diligence period can be for as

It is most often prudent, also, to make the deal “subject

little as long as it needs to and is sometimes limited

to finance”, where any type of finance is involved.

to certain enquiries. Sometimes this will be simply to

The finance clauses should be specifically drafted

allow the proposed buyer to take time to make its own

as the finance approval is not merely be dependent

external searches.

upon a lender offering you the finance, but on terms
acceptable to you as the buyer i.e. not any finance deal

On other occasions, in particular more complex

will do!

business, there will need to be an audit of the books
and records of the business and potentially the client

Other common special conditions might relate to the

base. These are just a couple of things out of an

lease of the premises, nomination of ultimate buyers.

almost endless list of items that can be looked at. It is

warranties and other representations.

a very useful tool for a buyer to agree to a price, and

What happens if as a Buyer
you do not settle on time?

When it comes to settlement, you want to be sure
that you are in a position to do so on time. Failing
to settle may result in the loss of your deposit or
worse. Thus it is important to do your due diligence
before you enter into the contract to ensure that
everything will be in place come settlement time
and, if you have a lender involved, that the lender is
not going to surprise you with issues that they find
in the business.

Pre-contractual Representations
They count because buyers rely on them!

A seller of a business has a legal obligation to not

Sometimes, however, due diligence is undertaken and

merely intend to be truthful but, to actually be correct

is just that the books and records are not accurate.

when making representations to a purchaser about the

This will typically give rise to a claim to have the entire

business offer.

contract set aside and/or an award for damages made.

If these things are discovered before settlement, the

The presumption is that if the misrepresentation is

contract may generally be rescinded - that is, brought

significant, such that you would never have purchased

to an end. In such circumstances you would expect that

the business had you been aware of the correct state of

you would receive your deposit back in full.

affairs, the argument can be advanced that the buyer is
entitled to be put back into the position the buyer was

However, it is often the case that false representations

in prior to entering the contract.

are not discovered until well after settlement or
completion. This is known as misleading and deceptive

That would include a full refund of monies paid as

conduct, which is set out in the Australian Consumer

compensation for any losses incurred while running the

Law.

business, if losses have been sustained.

We have acted for many who have purchased
businesses based on false representations and come to
us only after the purchase is completed, usually when
proper diligence has not been undertaken.

We Can Assist You....

The PCL Lawyers business commercial team is

Our Business Purchase
Lawyers

extremely experienced in dealing with the sale
and purchase of businesses at all levels and across
multiple industries. This extensive experience also
extends to franchised businesses.

Glenn Hindmarsh
Partner

Please contact our team on 1300 907 305 or our
contact form to discuss your purchase and how we
might be able to assist you.

Christopher Karatselios
Senior Associate

The above should not be construed as legal advice.
It is always critical to obtain legal advice in relation
to your individual circumstances as every case is
different.

Glenn Duker
Partner
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