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What you need to know...

The debt recovery process is something that each 
business owner should become familiar with. 

Sooner or later each business will encounter a 
problematic debtor and it is important to know what 
each step in the process entails. 

It can be a hard decision for some business owners 
to take further steps to recover funds and risk the 
commercial relationship. 

Depending on the circumstances and instructions, we 
can work with you to recover your funds and attempt to 
retain the commercial relationship.

This article will provide commentary on the commonly 
used debt recovery mechanisms. 

The emphasis is on the Victorian jurisdiction but the law 
is similar in other states and some provisions operate at 
a national level.

Why you should understand debt recovery.



It is important to be organised prior to attempting to recover a debt. 

You should ensure that the following documents are in your possession: 

1.     copies of any quotes issued to the debtor in relation to the goods or services provided;

2. copies of any correspondence between you and the debtor (including text messages) that may contain an 
acknowledgement of the debt by the debtor or, copies of any correspondence between you and the debtor 
regarding any issues or disputes in relation to the goods or services provided;

3. a copy of your Credit Application, Trading Terms and/or invoice (as applicable); and

4. the debtor’s contact details. 

Pre-demand steps



One thing worth remembering is that debt collectors 
are not lawyers by trade (in most cases) and they are 
unable to provide you with concise legal advice in 
relation to your matter. Debt collectors also often use 
a percentage-based fee model, meaning that they 
receive a percentage of the amount they recover. This 
commission approach is usually beneficial for debts less 
than $5,000.

What usually happens with debt collectors is they are 
simply ignored by the debtor, which merely wastes 
time. 

Additionally, where a debt collector is unable to secure 
repayment of a debt, the matter is inevitably referred to 
a lawyer to commence recovery proceedings and you 
end up having to pay the same or very similar legal fees 
on top of the debt collectors commission fee.

On this basis, if the debt is $5,000 or more, it is best that 
a lawyer is engaged to assist with debt recovery.

There are several advantages in engaging a lawyer to 
assist with your debt recovery including: 

1. a comprehensive review of all source 
documents will be conducted;

2. from the outset you will receive advice in 
relation to the debt, how to best recover the 
debt and your prospects of success;

3. you will receive advice, based on our 
experience, in relation to the commerciality of 
recovery;

4. ability to sternly negotiate with your debtor (if 
required); 

5. ability to prepare binding and enforceable 
documents in the event the matter resolves; 

6. ability to promptly escalate the matter if there 
is no resolution; and 

7. ability to provide you with advice on risk 
exposure and minimisation. 

Should I use a debt collector or a lawyer?

If the debt is $5,000 or more, a lawyer should be engaged to 
assist with debt recovery.



I am owed money. 
How do I start the debt recovery process? 

Aged Receivables

Some businesses are quick to write-off their aged 
receivables. Legal advice should be sought prior to 
writing off aged receivables. 

Generally speaking, the statute of limitations for debts is 
6 years (potentially extended in certain circumstances). 

This means that you are able to commence recovery 
proceedings for a debt up to 6 years after it first became 
due and payable. 

Your debtor’s financial position may have changed in 
that time, for better or worse and a letter prompting 
payment of the debt may secure a return that you were 
otherwise prepared to forego.

In most cases the starting point of debt recovery is a 
letter of demand.

However, that is not the only option. 

Deciding on how to commence recovery action for a 
debt will depend on a number of factors such as the 
size of the debt and who the debtor is.



Concise Legal Advice. 

 
Commercial Understanding.

In most cases, recovery of a debt is commenced by 
sending the debtor a letter of demand.

The demand needs to be stern and to the point. The 
main purpose of the letter is to secure repayment of 
the debt and to gauge the intention of the debtor to 
pay. The letter can bring about a response leading to 
settlement negotiations. 

If there is no meaningful response, then the matter 
needs to be escalated.

You may have previously demanded repayment 
of a debt, however, in our experience, a debtor will 
treat a solicitor’s letter of demand differently to your 
individual demand. 

By engaging a lawyer, you are showing the debtor 
that you have obtained legal advice in relation to 
the debt and that you are prepared to escalate the 
matter if there is no satisfactory resolution. 

The debtor did not respond to the letter of demand 
- How do we proceed?

If the debtor has not responded to the letter of 
demand then the next step is for proceedings to be 
commenced.

Proceedings for the recovery of a debt can be 
commenced in the Victorian Civil and Administrative 
Tribunal (VCAT), the Magistrates’ Court or the 
County Court of Victoria. Where proceedings are 
commenced will depend on the amount that is in 
dispute.

Letter of Demand



If the debtor is a company and there are concerns as 
to the solvency of the company,, the Corporations Act 
2001 (Cth) allows you to issue a formal demand called a 
Creditor’s Statutory Demand. This is essentially a test of 
the solvency of the company and not a method of debt 
collection.

If the company is solvent, a statutory demand is a highly 
effective motivator for a debtor to deal with you as 
there are serious consequences for not doing so (the 
company could be liquidated). 

It is essential that there is no dispute as to the amount 
owed by the debtor, hence usualy you would need a 
court issued judgment to support a statutory demand.

If there is a dispute, then a Statutory Demand is not a 
viable option. 

Once a debtor company has been served with a 
Statutory Demand, the debtor company has 21 days 

(usually) from the date of service to either resolve the 
matter with the creditor (by making payment of the 
debt or entering into an agreement for the repayment 
of the debt), or to make an application to Court seeking 
to set-aside the Statutory Demand. 

There are very specific rules about how the Statutory 
Demand is drafted and served on the debtor. 

You must be confident of the following to issue a 
Statutory Demand:

1.   the debtor company is the correct entity (name 
and ACN) you contracted with; 

2. that the debt amount is currently due and 
payable; and

3. there is no dispute from the debtor regarding the 
debt.

Creditor’s Statutory Demand for Payment of Debt 



There are some risks associate with issuing a Statutory 
Demand. For example, a debtor may apply to set aside a 
Statutory Demand if:

1. there is a genuine dispute about the debt;

2. the debtor has a counterclaim against you; and/or

3. the demanded amount is incorrect. 

This list is not exhaustive and advice should be sought 
on your circumstances.

The costs involved in issuing a defective Statutory 
Demand are considerable. 

If you are considering issuing a Statutory Demand 
we strongly recommend that you obtain advice from 
a lawyer in relation to the debt and to prepare the 
relevant documents. 

A Statutory Demand is not intended to be used as a 
debt collection tool, but it can play an important role in 
the way you approach the debt recovery process.

More often than not, where a debtor company 
continues to trade, or has assets it wishes to protect, it 
will engage with you to resolve matters and facilitate a 
payment plan. 

If an agreement is reached it is important that it is 
appropriately documented and where possible, secured 
by a personal guarantee and/or charge. 

If the debtor company does not resolve the matter or 
make an application to set-aside the Statutory Demand 
then you are entitled to presume that it is  insolvent. 

If insolvent you will be able to make an application to 
the Supreme or Federal Court to wind-up the company 
in insolvency. 

The winding up process involves the Court appointing 
a liquidator over the company who is then responsible 
for undertaking investigations into the affairs of the 
company including compiling a list of the company’s 
assets (including debtors) and liabilities (including 
creditors).

The role of the liquidator is to realise the company’s 
assets, recover any money owing to the company and 
to distribute dividends to the company’s secured and 
unsecured creditors.

Continued...

Understanding Debt Collection will 
help you decide what debtors you want 

to pursue and will help improve your 
company’s cashflow. 



Legal Proceedings in the Magistrates’ Court of 
Victoria – How does it work? 

In circumstances where the debt owed to you is less 
than $100,000, proceedings will be commenced in the 
Magistrates’ Court of Victoria.

Proceedings are commenced by filing a Form 5A 
Complaint (Complaint).

The Complaint outlines the relationship between the 
parties (i.e. manufacturer and customer), it refers to 
any agreements giving rise to the debt such as a credit 
application and terms & conditions, quotes and invoices 
or any other agreement by which the debt was incurred 
and precisely the amount claimed. 

The amount claimed may greatly vary depending on 
whether or not there is a pre-existing agreement in 
place, especially if such a document includes a default 
provision.

A properly drafted agreement such as a Credit 
Application, may allow you to recover additional 
amounts for penalty interest and your legal costs. 

If there is no Credit Application in place, or the 
agreement is silent on interest and costs, the Court 
is able to order interest pursuant to section 2 of the  
Penalty Interest Rates Act 1983 (Vic)(at present 
interest is 10% per annum). 

The debtor is then served with a copy of the Complaint. 
It is important to know as many contact details of 
the debtor as possible, so service can be affected in 
accordance with the Magistrates’ Court General Civil 
Procedure Rules 2020 (Vic). 



Once a debtor has been served, they will have 21 days 
to either resolve the matter with you, or if the debt is 
disputed, to file and serve a Notice of Defence. 

If the debtor fails to reach an agreement or to file 
and serve a defence, you are able to apply for default 
judgment. 

A default judgment is an order that the debtor is liable 
to pay you the amount of your claim together with 
interest and costs (if sought).

If an agreement is not reached, the matter will proceed 
to mediation and potentially a final hearing.

A vast majority of matters do not proceed to final 
hearing in debt recovery proceedings as usually the 
parties will come to an agreement. 

The Magistrates’ Court is very systematic. The way that 
matters are conducted is governed by rules of evidence 
and procedure that must be complied with by any party 

to a proceeding and their legal representative.

Some of the advantages of commencing proceedings 
in the Magistrates’ Court as opposed to VCAT are its 
expertise. 

The Magistrates’ Court is equipped to handle and 
determine both simple and complex disputes (provided 
that the amount claimed is within its jurisdictional limit 
of $100,000). 

Additionally, you have cost protection meaning that if 
you succeed in proving your claim and an order is made 
in your favour there will, in most but not all cases, also 
be an order that the debtor pays your legal costs, in 
whole or in part.

Given the systematic and process driven nature of the 
Magistrates’ Court we strongly urge clients to obtain 
legal advice prior to commencing proceedings. 

Continued...

A lawyer will be able to advise you:

• whether the Magistrates’ Court is the proper jurisdiction for 

your matter to be determined;

• your prospects of succeeding in your claim; 

• the strength of the debtor’s defence (if the amount is 

disputed); and

• the costs and timeframe to complete the matter. 



If the debt you are owed is $100,000 or more the matter 
falls within the jurisdiction of the County Court of 
Victoria (depending on the issues in dispute).

The process of the County Court is very similar to the 
Magistrates’ Court. The difference in the County Court is:

1. proceedings are commenced with a Writ & 
Statement of Claim;

2. after being served, the debtor has 10 days to file a 
Notice of Appearance, and 30 days to file a Notice of 
Defence;

3. the parties and/or their legal representatives 
must agree to a timetable on how the matter will be 
conducted; and

4. companies are required to be represented by a 
solicitor pursuant to the Court Rules.

The County Court is far more systematic than the rules 
and procedures of the Magistrates’ Court because the 
matters heard by the County Court are often complex 
and involve significant sums of money. 

Attempting to bring a claim or defend a claim in 
the County Court without proper legal advice and 
representation is a very difficult undertaking as the 
Court has higher expectations in terms of abiding by 
the Court Rules. 

If you are an individual, whilst you may feel comfortable 
being unrepresented in the Magistrates’ Court, being 
unrepresented in the County Court often leads to an 
adverse outcome for the unrepresented party.

County Court of Victoria

The process of debt collection in the County Court



Once judgment has been obtained, ordinarily the 
debtor has 28 days to pay the amount ordered. A 
letter is often sent to debtor seeking payment before 
enforcement proceedings are commenced. If this letter 
is ignored enforcement steps can be taken.

There are a number of enforcement options for 
securing payment of a Judgment Debt, such as:

Summons For Oral Examination 

If you are unsure of the financial situation of the debtor 
and which enforcement option may be the most 
applicable, you can make an application for the debtor 
(or its director) to be summoned to the Court for an Oral 
Examination. 

In this process, the Registrar of the appropriate Court 
will put questions to the debtor about the debtor’s 
finances, assets, liabilities and sources of income. 
These questions must be answered under oath with 
supporting documentation. The answers provided by 
the debtor will serve as a useful guide for determining 
which enforcement option should be taken.

Importantly, the consequence of the debtor failing to 
appear at Court for the Oral Examination may be that a 
warrant is issued for their arrest. For this reason, this can 
be a highly effective motivator for the debtor to deal 
with you. 

Creditor’s Statutory Demand For Payment Of Debt 

If the debtor is a company relying on a Statutory 
Demand is much simpler when there is a Judgment 
Debt because there can be little dispute about the 
existence of the debt 

It is still essential that a Statutory Demand is prepared 
and served correctly to ensure that your enforcement 

can proceed. 

If there is no compliance with the Statutory Demand 
you will be in a position to proceed with an application 
to wind up the debtor company.

Issue a Warrant For The Seizure & Sale Of Property 

A further option you may want to consider is to apply to 
the appropriate Court for a warrant of seizure against 
the debtor.

A warrant of seizure enables a Sheriff from the Sheriff’s 
Office of Victoria to attend the debtor’s property for 
the purposes of seizing and selling personal property 
owned by the debtor to satisfy the judgment debt. 

Attachment Of Debt & Garnishee Orders 

Depending on the debtor you may be able to apply for 
an attachment of earnings or an attachment of debt.

An attachment of earnings would be utilised where 
the debtor is an individual and employed (if not already 
known, the debtor’s employment status would be 
disclosed by the Oral Examination). This order allows a 
creditor to apply to the Court for an order compelling 
the debtor’s employer to deduct instalments from their 
income each pay day and to have them directly paid to 
you.

An attachment of debt is used where the debtor is 
owed money (not including a wage/salary) by another 
person. An application is made to the Court for the 
debt to be directly paid to you. By way of example, the 
debtor’s bank account (disclosed by Oral Examination) 
could be attached under this order. This would mean 
that any payments owed to the debtor, would be paid 
to you.

We have Judgment
How do I get my money from the debtor?



Our debt recovery lawyers have a deep legal 
and practical knowledge base. Our experience 
and organisation will ensure that you are well 
represented in seeking to recover your debts or 
defend a claim.

Always ensure that you understand your options 
and seek advice as early as possible as this can often 
help you make better choices that lead to better 
outcomes.

We understand the importance of cashflow and the 
management of key client relationships that are 
often mixed in with the debt collection process. Our 
approach is to manage the process so that you are 
paid fast and maintain commercial relationships 
where possible.

Please contact our team on 1300 907 335 or our 
contact form to discuss your matter and how we 
might be able to assist you. The above should not 
be construed as legal advice. It is always critical 
to obtain advice in relation to your individual 
circumstances as every case is different.

How we can assist you....
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