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Getting a divorce and separating is 
a difficult process. Not only do most 
people suffer through the emotional 
stress of a relationship breakdown, 
there are also many other things to 
deal with such as legal and financial 
paperwork.  
 
Just as every marriage is different, no 
two divorces are the same. 
 
We generally find that those who are 
separating or divorcing are concerned 
and unsure of what to expect and how 
to make plans for the financial future of 
their family. 

Our family lawyers understand the 
desire for certainty and how the 
separation will affect their parenting 
rights and financial position.  
Our lawyers can walk you through the 
process and what you need to consider 
and the factors you need to take into 
account to have the most successful 
outcome for you and your family.

This guide is for you. As you take this, 
sometimes scary, next step, we want 
you to understand the process and 
improve your chances for a  
better outcome.  
 
We’ll discuss 4 main points, including the: 
separation process;
property settlements; 
parenting & children; and  
intervention orders. 
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So you’ve come to the difficult 
decision to separate?

If your relationship has reached the 
stage of separation, our lawyers will 
assist you and give you advice about 
your rights and obligations.  
A family lawyer helps you stay on 
track and understand what to do next 
during this sometimes emotional time.  
Speaking to a lawyer doesn’t mean you 
are going to war. It may mean you just 
need a little advice and clarity about  
the situation. 
Once you have made the decision to 
separate, what follows can be quite 
unsettling for most people.  

Separation involves living separately 
and apart for a period of 12 months 
and that one, or both of you, have 
considered that the relationship is over. 
It is possible for you to be separated 
and living under the same roof and still 
obtain a divorce.  
This is proven by filing an affidavit 
setting out that you have both been 
separated but living under the same 
roof for, usually, for financial reasons.  
Regardless of your circumstances, we 
will represent your interests  
with sensitivity.
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Divorce

Divorce itself is simply legally ending 
the marriage. It is quite separate from 
arrangements with your ex-spouse over 
property or children. 

In order for divorce to proceed, you 
must have been separated for 12 
months and married more than 2 years 
(although exceptions may apply). 

If you have children, proper arrangements must be made for the welfare of those 
before a court will grant a divorce. 

Applying for a Divorce

When you are ready to proceed with a divorce the application is completed by one 
of our solicitors. Once you have read through and agree with the application the 
application is signed before an authorised witness, such as a lawyer or a justice of 
the peace. This is then filed with the Court and a date is set.

On the hearing date you will not 
usually need to attend. Provided the 
requirements are met, a Registrar will 
make a Divorce Order that is effective in 
one month and one day from the hearing.  

This will then be provided to us 
electronically and we can give it to you. 
This divorce order confirms that the 
marriage has officially ended.
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Once a Divorce Order is made final, you have 12 months to finalise your property 
settlement and spousal maintenance claims.

• Your assets: house, furniture, car, savings, machinery, land, real estate 

• Your liabilities: debts, mortgages, leases, hire purchase, car loan 

• Your financial resources: superannuation, pensions, share options, interest in a trust

• Your contributions: financial and non-financial (parenting, stay at home parent)

• Your future needs: retraining/requalifying requirements, being a stay at home 
  parent, ability to earn an income.

Property Settlement

Gather your tax documents, payslips, bank statements, loan statements, 
superannuation statements and any other financial documents that you may  
think are relevant.  
You’ll most likely need to refer to these during the separate and divorce process. 
Staying organised during this process will ease your mind.

Divorce and Separation can get 
complicated and complex, especially 
when it involves financial assets  
and liabilities.  

You may be unsure of what you are 
entitled to or you may be wondering 
what is fair. One thing is for sure: get 
the right advice early. 

The following is a list of items you need to start thinking about:
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What if you agree on your family 
property settlement between 
yourselves?

If you agree on how your family 
property is to be divided, it is common 
for parties to either enter into a binding 
financial agreement or obtain  
consent orders.
 
To do nothing, may mean that both 
former partners are left open to a later 
claim by the other.  
 
This can be especially problematic 
if a party diminishes the assets, or 
increases debts, in the asset pool.  

Hence it is always best to address the 
financial issues promptly  
post-separation.
 
The court process can be a long, 
drawn out process, so coming to a 
resolution on your own can prove to be 
advantageous in some cases.  
 
Remember, the best thing a person can 
do is to ensure their financial future is 
as strong as possible. 
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What is a Binding  
Financial 
Agreement?

A binding financial agreement 
or BFA, is an agreement which 
covers the division of property, 
superannuation and if required, 
spousal maintenance between a 
separating couple.   
 
This can be a very cost and time 
effective method of formalising how 
the parties divide the assets.  
 
Consent orders require a more 
detailed assessment of the assets 
and debts and the future needs 
and financial circumstances of the 
separating couple. 

In any case, if you have been in a 
de-facto relationship at the time of 
separation, you need to address these 
matters within two years  
of separation.  
 
If you have been married, you must 
do so within 12 months after your 
divorce. BFA’s require independent 
legal advice for each party for it to be 
legally binding.
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Parenting and Children 

If you and your partner are considering 
separation and children are involved, 
you are most likely very concerned 
about your relationship with them. The 
paramount consideration in family law is 
what is in the best interests of the child.   
 
Every family is different and seeking 
the help of a family law professional 
will formalise the arrangements during 
this difficult time. Family dynamics can 
be complicated but dealing with them 
head on is best. 

The primary goal is that the children are 
provided for, which separating parents 
may not always agree on. Australian law 
means both parents are responsible for 
their children, regardless their marriage 
status, how they live and/or their 
feelings involved.  

Legal responsibility includes the 
financial, emotional and physical 
welfare of the children, all of which we’ll 
review together.  
 
Family law in Australia and PCL Lawyers 
encourage parents to work together 
on issues which involve their children, 
should this be an option.

We advocate strongly so that your side 
of the story is heard. We try to avoid the 
need for going to court and prefer to 
reach a solution sooner.  
 
If you and your partner cannot reach an 
agreement before going to court, we 
will guide you through the process.  
 
We regularly appear in the Family Court 
of Australia and the Federal Circuit 
Court of Australia in relation to  
children’s matters.
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Joint/Shared Parenting

The presumption in family law matters 
is that each parent should have equal 
shared parental responsibility for the 
major long-term decisions of  
their children.  

This means that the Court and the 
Family Law Act emphasise both parents 
working together for the benefit of 
their children.

•  education of a child – such as where they go to school;
•  religion and cultural upbringing;
•  medical issues of a child; and
•  the child’s last name.

Major long-term decisions that are needed to raise a child, such as:

Discussing the needs of the children on a long-term basis and working on joint 
goals is what equal shared parental responsibility is all about. These responsibilities, 
along with how you parent day to day can be covered in a parenting plan which is 
discussed below. 



11

Parenting Plan

A parenting plan is an informal agreement between the parents. It is not a court 
order. The court cannot enforce the parenting plan.  
A parenting plan can be changed down the road as necessary to reflect the 
changing needs as your children grow.
 
A good parenting plan should include:

•  A break-down of time that each parent is to spend with the child including  
     holidays & special events;
•  A break-down of all civil, religious and school holidays/breaks;
•  Travel arrangements including interstate & overseas travel;
•  Children’s birthday arrangement;
•  Other people the children may or may not have contact with;
•  How the parents will settle future issues that arise;
•  A date to revise the plan; and
•  Who is responsible for pick-up and drop-off;

The best plan is one devised together, 
not by the courts. It is preferred to have 
a set agreement in place early on, so 
that both parents and the children 
know what the routine will be.  

Again, a plan should be in the best 
interest of the children and should be 
documented once agreed upon. The 
approach that we take is to ensure 
that whatever agreement you reach is 
future proofed as best as possible.



12

Parenting Order 

A parenting order will make the 
arrangement between the parties 
legally enforceable and clarify the legal 
obligations of each parent.  
This can be relied upon if police or 
other agencies are called and also to set 
out obligations for decision making in 
relation to medical, travel and  
living arrangements.
 
If a party breaches the court order, then 
you will have recourse against the  
other parent.  
 
This is important where one parent may 
not be reliable; there are instances of 
family violence or may help to keep the 
peace if issues are disputed.

The court will always look at what is 
in the best interests of the child when 
determining a court order.  
 
They will consider all the relevant 
information presented by the parties 
including the child in their decision. 
This decision is typically final and can 
be a costly process to amend or appeal.
 
Having the right legal advice and 
representation for you is vital so that 
your case is presented properly and you 
are defended from the accusations or 
representations from the other parent.  
 
We will give you practical and real 
guidance about how best to present 
your case to give you the best chance 
for your children.
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Co-Parenting Tips 

Divorce can have a serious impact on the upbringing and attitude of children.  
Co-parenting should be taken very seriously.   
 
A successful co-parent environment is less likely to negatively impact the children, 
which can involve: 

1.  Keep discussions and arguments private;
2.  Be flexible; 
3.  Keep the children’s routine as normal as possible. Be consistent; 
4.  Maintain a positive attitude about your ex-spouse/partner;
5.  Make sure your ex-spouse/partner stays involved in their children’s life;
6.  Communicate and keep your ex-partner/spouse in the loop regarding 
     changes, appointments, etc.; and 
7.  Put your child first.
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Intervention Orders 

If you have been subjected or accused of family violence in some way an 
intervention order may be sought or served upon you.
 
There are two types of intervention orders:
    •  Personal Safety Intervention Order; and
    •  Family Violence Intervention Order (where the protected person or respondent 
     are family members).
 
Getting the right legal advice from an experienced intervention order lawyer is 
crucially important to make the process much simpler and less stressful. Our lawyers 
assist clients who are defending or initiating a claim for an intervention order.
 
The application process will ask such things as:

    •  the names and birth dates of any other persons who also need protection 
       (such as your children), your relationship with the respondent;
    •  if the respondent has a gun or a firearms permit;
    •  if there are any other previous or current court orders (such as family law
       orders);
    •  what the respondent has done to make you feel unsafe (including details);
    •  if there is anyone associated with the respondent who may also pose a risk to 
       your safety and should also be a respondent (for family violence matters); and
    •  what orders you are seeking from the Court.

There must be a court hearing for an intervention order to be made final. Often 
times an interim intervention order may be served prior to this if Police  
have been called.
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If an intervention order is made (interim 
or final), a copy of the order will be 
given to both the protected person 
and the respondent. Most intervention 
orders are not indefinite and will only 
last for a certain period of time. The 
order will list what the respondent 
cannot do and for what period of time 
the order will be in place.
 
If you are served with an intervention 
order it is important to seek 
representation to assist.  

It is a criminal offence for a respondent 
to breach an intervention order. Hence 
it may impact you and severely restrict 
your freedoms and access to  
your children.

You should keep detailed records 
and proof of any breaches or alleged 
breaches. These can be used to report 
the breach to the police or defend 
yourself if accused of a breach.

Conclusion

How We Help You:

Considering a separation and divorce from your partner can be overwhelming. But it 
doesn’t have to be when you receive sound advice and solutions. 

No matter the circumstance, separating assets and debts to secure your financial 
future, while ensuring your children get into a new routine, that both parties can 
sustain and thrive in, will lead to happy children and parents.

Please reach out to one of our professional family lawyers on 1300 907 305 or our
contact form, for a complimentary consultation to discuss your options.

We listen to your concerns.
We provide advice on your situation.
We provide you with options to implement.
So you can make informed decisions about your situation.

Level 15, 440 Collins Street,
MELBOURNE VIC 3000

1300 907 335
www.pcllawyers.com.au

tel:1300907305
https://www.pcllawyers.com.au/contact/
tel:1300907335
https://www.pcllawyers.com.au
https://www.linkedin.com/company/pcl-lawyers/?originalSubdomain=au
https://www.facebook.com/pcllawyers/

